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AGENCY: Office of Planning, Evaluation and Policy
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ACTION: Notice of proposed rulemaking.

SUMMARY: The Secretary of Education proposes to amend the
Education Department General Administrative Regulations
(EDGAR) and associated regulatory provisions to update the
regulations and better align them with other U.S.
Department of Education (Department) regulations and
procedures. A brief summary of the proposed rule is
available on Regulations.gov in the docket for the
rulemaking.

DATES: We must receive your comments on or before [INSERT
DATE 45 DAYS AFTER DATE OF PUBLICATION IN THE FEDERAL
REGISTER] .

ADDRESSES: Comments must be submitted electronically via
the Federal eRulemaking Portal at www.regulations.gov.
However, if you require an accommodation or cannot
otherwise submit your comments wvia

http://www.regulations.gov, please contact the program



contact person listed under FOR FURTHER INFORMATION
CONTACT. The Department will not accept comments submitted
after the comment period closes. To ensure that we do not
receive duplicate copies, please submit your comments only
once. In addition, please include the Docket ID at the top
of your comments.

Information on using Regulations.gov, including
instructions for accessing agency documents, submitting
comments, and viewing the docket, is available on the site
under “FAQ.”

Note: The Department’s policy is generally to make
comments received from members of the public available for
public viewing in their entirety at www.regulations.gov.
Therefore, commenters should be careful to include in their
comments only information that they wish to make publicly
available. Commenters should not include in their comments
any information that identifies other individuals or that
permits readers to identify other individuals. The
Department will not make comments that contain personally
identifiable information about someone other than the
commenter publicly available on www.regulations.gov for
privacy reasons. Therefore, commenters should be careful
to include in their comments only information that they

wish to make publicly available.

FOR FURTHER INFORMATION CONTACT: Kelly Terpak, U.S.



Department of Education, 400 Maryland Avenue, SW, room
4C212, Washington, DC 20202. Telephone: (202) 245-6776.
Email: EDGARGed.gov.

If you are deaf, hard of hearing, or have a speech
disability and wish to access telecommunications relay
services, please dial 7-1-1.

SUPPLEMENTARY INFORMATION:
Executive Summary

Purpose of this Regulatory Action: The last major
update to EDGAR was in 2013. Given that EDGAR serves as
the foundational set of regulations for the Department, we
have reviewed EDGAR, evaluated it for provisions that, over
time, have become outdated, unnecessary, or inconsistent
with other Department regulations, and identified ways in
which EDGAR could be updated, streamlined, and otherwise
improved. Specifically, we propose to amend parts 75, 76,
77, 79, and 299 of title 34 of the Code of Federal
Regulations. These changes are detailed in the Summary of
Major Provisions of this Regulatory Action and the
Significant Proposed Regulations section of this document.
Summary of Major Provisions of this Regulatory Action:

As discussed in greater detail in the Significant Proposed

Regulations section of this document, the proposed

regulations would:

° Make technical updates to refer to up-to-date

statutory authorities, remove outdated terminology, use



consistent references, and eliminate obsolete cross-

references.

° Align EDGAR with updates in the most recent
reauthorization of the Elementary and Secondary Education
Act of 1965 (ESEA). For example, updates to EDGAR would
revise the tiers of evidence to incorporate and parallel
those in the ESEA and would specify the procedures used to
give special consideration to an application supported by

evidence in § 75.226.

o Clarify, streamline, and expand the selection
criteria the Secretary may use to make discretionary awards

under § 75.210.

° Clarify procedural approaches, such as those
related to making continuation awards under § 75.253, and
exceptions to the typical process for new awards under
§ 75.219, such as if a grant application had been

mishandled.

° Improve public access to research and evaluation
related to Department-funded projects by requiring, under
§§ 75.590 and 75.623, that each grantee that prepares an
evaluation or a peer-reviewed scholarly publication as part
of the grant award or on the basis of grant-funded research
make the final evaluation report or peer-reviewed scholarly
publication available through the Education Resource
Information Center (ERIC), which is current practice of the

Department’s Institute of Education Sciences (IES).



Expand and clarify flexibility for the Department

in administering its grants programs, including by--

@)

Providing the Department the option to require
applicants under grant programs to include a
logic model supporting their proposed project
under § 75.112;

Replacing the definition in § 75.225 of “novice
applicant” with a broader definition of “new
potential grantee,” to allow additional
flexibility to give special consideration to such
grantees and increase equity in the applicant
pool and recipients of Department funds;
Allowing the Department to require a grantee to
conduct an independent evaluation of their
project and make the results of such an
evaluation public under & 75.590;

Defining “independent evaluation” under

§ 77.1(c);

Clarifying under § 76.50 that, where not
prohibited by law, regulation, or the terms and
conditions of the grant award, States have
subgranting authority;

Allowing States flexibility under § 76.140 to
adopt a process for amending a State plan that is
distinct from the process used for initial

approval; and



o Clarifying the hearing and appeal process under
§$ 76.401 for subgrants of State-administered
formula grant programs, including by clarifying
that aggrieved applicants must allege that a
specific Federal or State statute or regulation

has been violated.

e (Consolidating and clarifying regulations about
participation of private school children, teachers,
and other educational personnel in part 299.
Costs and Benefits: The Department believes that the
benefits of this regulatory action would outweigh any
associated costs to States, local educational agencies
(LEAs), and other Department applicants and grantees. The
proposed regulations would, in part, update terminology to
align with applicable statutes and regulations. Many of
the adjustments would support the Department, its grantees,
or both, in selecting high-quality grantees and to support
those grantees in ensuring the effectiveness and continuous
improvement of their projects. These changes include, for
example, adding potential selection criteria that apply
only to programs that elect to use them, as announced in a
notice inviting applications (NIA), and clarifying the
language in selection criteria for applicants and peer

reviewers. Please refer to the Regulatory Impact Analysis

section of this document for a more detailed discussion of

costs and benefits. Consistent with Executive Order 12866,



as amended most recently by Executive Order 14094, the
Secretary has determined that this action is significant
and, thus, is subject to review by the Office of Management
and Budget.

Incorporation by Reference: Proposed § 75.616 incorporates
by reference the American Society of Heating,
Refrigerating, and Air Conditioning Engineers (ASHRAE)
Standard 90.1. ASHRAE is included in the construction
section focused on energy conservation and has been
included in EDGAR for over 30 years. The ASHRAE standards
are the industry leading standards and are relevant to the
construction regulations in this section of EDGAR because
grantees need to know the current standard with which they
must comply. Standard 90.1 has been a benchmark for
commercial building energy codes in the United States, and
a key basis for codes and standards around the world, for
almost half a century. This standard provides the minimum
requirements for energy-efficient design of most sites and
buildings, except low-rise residential buildings. It
offers, in detail, the minimum enerqgy efficiency
requirements for design and construction of new sites and
buildings and their systems, new portions of buildings and
their systems, and new systems and equipment in existing
buildings, as well as criteria for determining compliance
with these requirements. It is an indispensable reference

for engineers and other professionals involved in design of



buildings, sites, and building systems. This standard is
available to the public at www.ashrae.org/technical-
resources/bookstore/standard-90-1.

Proposed § 77.1 incorporates by reference the What
Works Clearinghouse (WWC) Procedures and Standards
Handbook, Version 5.0. The purpose of the What Works
Clearinghouse is to review and summarize the quality of
existing research in educational programs, products,
practices, and policies. We incorporate the Handbook,
which provides a detailed description of the standards and
procedures of the WWC, by reference. The Handbook is
available to interested parties at
https://ies.ed.gov/ncee/wwc/Handbooks. The Version 5.0
Handbook includes a new Chapter I, Overview of the What
Works Clearinghouse and Its Procedures and Standards and
aligns the flow of content with the study review process.
Additionally, it no longer allows for topic-specific
customization of the standards, aligns its effectiveness
ratings with the evidence definitions in § 77.1(c), and
describes other protocols for specific study designs. More
details are available at
https://ies.ed.gov/ncee/WWC/Docs/referenceresources/Final H
andbookSummary-v5-0-508.pdf.

The WWC is an initiative of the Department's National
Center for Education Evaluation and Regional Assistance,

within IES, which was established under the Education



Sciences Reform Act of 2002 (Title I of Pub. L. 107-279).
The WWC is an important part of the Department’s strategy
to use rigorous and relevant research, evaluation, and
statistics to inform decisions in the field of education.
The WWC provides critical assessments of scientific
evidence on the effectiveness of education programs,
policies, products, and practices (referred to as
“interventions”) and a range of publications and tools
summarizing this evidence. The WWC meets the need for
credible, succinct information by reviewing research
studies, assessing the quality of the research, summarizing
the evidence of the effectiveness of interventions on
student outcomes and other outcomes related to education,
and disseminating its findings broadly.

This handbook is available to the public at
https://ies.ed.gov/ncee/wwc/handbooks#procedures.

Invitation to Comment: We invite you to submit comments

regarding these proposed regulations.

The following standards appear in the amendatory text
of the document and have already been approved for the
locations in which they appear: What Works Clearinghouse
Standards Handbook, Versions 4.0 and 4.1; What Works
Clearinghouse Procedures Handbook, Versions 4.0 and 4.1;
and the What Works Clearinghouse Procedures and Standards
Handbook, Versions 2.1 and 3.0.

To ensure that your comments have maximum effect in



developing the final regulations, we urge you to clearly
identify the specific section or sections of the proposed
regulations that each of your comments addresses, and to
provide relevant information and data whenever possible,
even i1if there is no specific solicitation of data and other
supporting materials in the request for comment. We also
urge you to arrange your comments in the same order as the
proposed regulations.

We invite you to assist us in complying with the
specific requirements of Executive Orders 12866, 13563, and
14094 and their overall goal of reducing the regulatory
burden that might result from the proposed regulations.
Please let us know of any further ways that we may reduce
potential costs or increase potential benefits, while
preserving the effective and efficient administration of
the Department’s programs and activities. We also welcome
comments on any alternative approaches to the subjects
addressed by the proposed regulations.

During and after the comment period, you may inspect
all public comments about the proposed regulations by
accessing Regulations.gov. You may also inspect the
comments in person. Please contact the person listed under
FOR FURTHER INFORMATION CONTACT to make arrangements to
inspect the comments in person.

Directed Questions: One of the Department’s goals in these

proposed regulations, in addition to helping strengthen and



streamline implementation and monitoring of Department
grants, 1s to better support continuous improvement--
encouraging grantees to use research, data, community and
other engagement, and other feedback to periodically review
and improve their project plans to best advance their
programmatic objectives. We particularly welcome comments
on how these proposed regulations could best advance this
goal of continuous improvement.

We also specifically seek input on the proposed
changes to § 75.210, which outlines the Department’s
general selection criteria. We carefully examined usage of
these selection criteria over the years to inform the
proposed changes. We also looked at how the selection
criteria align with the components of a logic model, to
allow peer reviewers to assess the logic model more
directly, including how the pieces of the proposed project
align with the intended outcomes. We seek public input on
whether the proposed changes to § 75.210 would add clarity
for applicants and peer reviewers and help ensure that the
Department funds the highest-quality grant applications
that are most likely to lead to successful projects.

Assistance to Individuals with Disabilities in Reviewing

the Rulemaking Record: On request, we will provide an

appropriate accommodation or auxiliary aid to an individual
with a disability who needs assistance to review the

comments or other documents in the public rulemaking record



for the proposed regulations. To schedule an appointment
for this type of accommodation or auxiliary aid, please
contact the person listed under FOR FURTHER INFORMATION
CONTACT.

Background

In this notice of proposed rulemaking (NPRM), we
propose various updates to EDGAR and related regulatory
provisions. The proposed changes range from technical
updates (such as removing references to the Trust Territory
of the Pacific Islands, which no longer exists) to
streamlining regulations (such as consolidating those
concerning State plans under State-administered formula
grant programs) to adding new options for grant competition
requirements (such as providing the Department the option
to require a logic model in any competitive grant program
or to require a grantee to conduct an independent
evaluation). Except for minor or technical revisions, such
as updates to citations, cross-references, references to
outdated programs, links, or general terminology, the
proposed changes and reasons for them are explained in

detail in the Significant Proposed Regulations section of

this NPRM. The applicable authority for this regulatory
package is section 410 of the General Education Provisions
Act (GEPA) and section 414 of the Department of Education
Organization Act (20 U.S.C. 1221e-3 and 3474,

respectively), unless otherwise noted.



Significant Proposed Regulations

34 CFR PART 75--DIRECT GRANT PROGRAMS

SECTIONS 75.1 AND 75.200 PROGRAMS TO WHICH PART 75 APPLIES
AND HOW APPLICATIONS FOR NEW GRANTS AND COOPERATIVE
AGREEMENTS ARE SELECTED FOR FUNDING; STANDARDS FOR USE OF
COOPERATIVE AGREEMENTS

Current Regulation: Section 75.1 establishes that part 75

applies to direct grant programs of the Department.
Section 75.200 further defines “direct grant programs” as
either discretionary grant or formula grant programs.

Proposed Regulation: Proposed § 75.1 would combine § 75.1,

and the note that follows that section, with § 75.200(a),
(b) (1), and (c). Proposed § 75.1(c) (3) would specify what
regulations in part 75 apply to direct grant programs,
which the proposed regulation clarifies are either a
discretionary grant program or a formula grant program
other than a State-administered formula grant program
covered by part 76. We also propose in § 75.1 to change
“authorizing statute” to “applicable statutes and
regulations.” We also propose deleting current §
75.200 (b) (3) (ii) .

Reasons: We propose these changes to consolidate all
information relevant to which programs are covered by part
75 into one regulatory provision. The changes are not
substantive. We propose to change “authorizing statute”

because we think the term is too narrow, as it does not



include other applicable statutes, such as annual
appropriations laws, that may override, modify, or
supplement the “authorizing statute” without amending them.
Although not reiterated throughout this preamble, we
propose to make this conforming change in each applicable
instance throughout the proposed regulations. Likewise, we
propose to make this change in relevant instances where the
term “program statute” is used. We propose deleting
current § 75.200(b) (3) (1ii) to remove redundancy with §
75.200 (b) (3) (1) .

SECTION 75.4 DEPARTMENT CONTRACTS

Current Regulation: Section 75.4 describes what

regulations apply to Federal contracts and in what
circumstances part 75 applies to a contract of the
Department.

Proposed Regulation: We propose to remove and reserve §

75.4.

Reasons: Section 75.4 discusses contractual arrangements
of the Department and when part 75 may apply to a
Department contract. However, part 75 concerns the
administration of the Department’s direct grant programs,
not contracts entered into by the Department.
Additionally, § 75.4 describes requirements found in
Chapters 1 and 34 of title 48 of the Code of Federal
Regulations. These requirements apply to Department

procurements, not Department grant programs oOr procurements



undertaken by Department grantees. Therefore, to promote
clarity and accessibility of the Department’s regulations,
we propose to remove § 75.4 as unnecessary and redundant
given the focus on direct grants in part 75. This
provision concerns the reqgulations that govern Federal
agency contracting, not grantee contracting. We do not
propose to remove any provision relevant to a grantee’s
contracting, and removing § 75.4 would not modify any
provision related to contractual arrangements of the
Department.

SECTION 75.60 INDIVIDUALS INELIGIBLE TO RECEIVE ASSISTANCE

Current Regulation: Section 75.60 prohibits certain

individuals from receiving a fellowship, scholarship, or
loan from the Department if they are in default, as that
term is used in 34 CFR part 668. The current section lists
specific Department programs that are fellowship,
scholarship, or loan programs.

Proposed Regulation: The proposed revisions to § 75.60

would delete the outdated list of programs and instead
define Department programs that provide a fellowship,
scholarship, or loan as being a program that offers a
fellowship, scholarship, or loan “administered by the
Department.”

Reasons: Current § 75.60 lists numerous programs that no
longer exist. Rather than update the list with specific

references to programs that may become outdated later, we



believe that reliance on a description of those programs
ensures that, over the long term, the text does not become
outdated. The change is not intended to be substantive.
SECTION 75.101 INFORMATION IN THE APPLICATION NOTICE THAT
HELPS AN APPLICANT APPLY

Current Regulation: Section 75.101 describes what

information the Secretary may include in an application
notice, including information about the program and the
application forms. Current § 75.101(a) (1) includes a
description of what information an application package
contains.

Proposed Regulation: We propose to revise § 75.101 (a) (1)

to refer more generally to the application package.
Reasons: The information described in current

§ 75.101(a) (1) (i) and (ii) is now included in the
application notice itself and not in the application
package. Therefore, we believe that removing

§ 75.101(a) (1) (1) and (ii) would improve the clarity of the
regulations.

SECTIONS 75.102 AND 75.104 DEADLINE DATE FOR APPLICATIONS
AND APPLICANTS MUST MEET PROCEDURAL RULES

Current Regulation: Section 75.102(b) provides that, if an

applicant wants a new grant, the applicant must submit an
application in accordance with the requirements in the
application notice.

Proposed Regulation: We propose to move paragraph (b) of §




75.102 to § 75.104, where it would be added as a new
paragraph (c). We also propose to revise the heading of §
75.104 to better reflect the topics covered by the
regulation.

Reasons: Moving this paragraph, which concerns the
requirements in application notices, from § 75.102 to

§ 75.104, would improve the clarity of the regulations
because § 75.102 pertains to deadlines for submitting
applications and § 75.104 concerns applicants’ compliance
with additional application provisions.

SECTION 75.105 ANNUAL PRIORITIES

Current Regulation: Section 75.105 describes the process

by which the Secretary may use annual absolute and
competitive preference priorities. Current § 75.105(b) (2)
describes the exceptions to publishing the annual
priorities for public comment. Paragraph (b) (2) (i)
describes the Department’s use of invitational priorities
and paragraph (b) (2) (iii) refers to the exceptions to the
requirement for notice-and-comment rulemaking in section
553 of the Administrative Procedure Act (APA) (5 U.S.C.
553) .

Proposed Regulation: The proposed revisions would update

the term “annual priorities” in the section title to
“annual absolute, competitive preference, and invitational

priorities,” and add existing exceptions to the public

comment requirement in a new paragraph (b) (2) (vi). These



include the exception authorized by section 437(d) (1) of
GEPA (20 U.S.C. 1232(d) (1)) for the first grant competition
under a new or substantially revised program authority, as
well as rulemaking exceptions under specific statutes.

We also propose updates to paragraphs (b) (2) (1),
(iii), and (b) (2) (iv) to properly describe the exceptions
to the Department’s normal practice of publishing proposed
priorities for notice and comment.
Reasons: The Department has statutory authority to use and
has used the GEPA exception for many years, and adding this
exception would clarify that the regulation supplements the
statutory exemption in GEPA section 437(d) (1). The
exception to notice and comment rulemaking for the first
grant competition under a new or substantially revised
program authority is established by GEPA section 437 (d) (1);
therefore, this change is not substantive. In addition, we
propose to add references to section 681 (d) of the
Individuals with Disabilities Education Act (20 U.S.C.
1481 (d)), and section 191 of the Education Sciences Reform
Act (20 U.S.C. 9581), both of which provide longstanding
exemptions to the generally applicable requirement for the
Department to conduct notice and comment rulemaking with
respect to its discretionary grants.
SECTION 75.109 CHANGES TO APPLICATION; NUMBER OF COPIES

Current Regulation: Section 75.109(a) requires each

applicant that submits a paper copy of an application to



submit an original and two copies to the Department.

Proposed Regulation: We propose to remove paragraph (a) of

this section and revise the section heading accordingly.
Reasons: We propose to remove this paragraph because it is
no longer needed. The majority of applications are now
submitted electronically.

SECTION 75.110 INFORMATION REGARDING PERFORMANCE
MEASUREMENT

Current Regulation: Section 75.110 sets out information

regarding the Secretary’s authority to establish
performance measurement requirements in an application
notice.

Proposed Regulation: The proposed revisions would clearly

differentiate between program performance measures and
project-specific performance measures as well as establish
requirements, to which grantees must agree, related to the
quality of data and use of performance measures for
continuous improvement.

Reasons: As a general matter, the Department’s programs
have program-level performance measures against which all
grantees must report. Further, some programs also
encourage or require grantees to establish project-specific
performance measures. Both sets of measures are important
sources of information about program and grantee
performance. The current regulations do not clearly

differentiate between these two types of performance



measures, and these proposed revisions would make that
differentiation. Additionally, it is important to ensure
that applicants propose to collect and report quality data
and that grantees use their performance measures to inform
continuous improvement of their projects. Therefore, we
propose to require assurances for quality data as part of
the applications, and that the data will be used to inform
the continuous improvement plan for the project.

SECTION 75.112 INCLUDE A PROPOSED PROJECT PERIOD AND A
TIMELINE

Current Regulation: Section 75.112 requires that

applications include project periods and timelines of how
the applicants plan to meet each project objective.

Proposed Regulation: We propose to revise § 75.112 to

allow the Secretary to include a requirement for a logic
model in a particular competition, in addition to requiring
a project period and a timeline.

Reasons: This change would support the development of
high-quality applications, given that logic models describe
the need for a project, its inputs and outputs, and the
intended outcomes. Logic models are helpful tools for
applicants to use when establishing timelines and resource
needs. They also are helpful to the Department and
reviewers in understanding the applicant’s rationale for
how its proposed project will achieve the project outcomes.

Accordingly, adding the flexibility for programs to



establish a requirement for logic models would support
project planning as well as project implementation if the
project is selected for funding.

SECTION 75.127 ELIGIBLE PARTIES MAY APPLY AS A GROUP

Current Regulation: Section 75.127(b) lists some of the

terms used to identify a group of eligible parties that may
apply as a group for a grant. The list includes: (1) a
combination of institutions of higher education; (2) a
consortium; (3) joint applicants; and (4) cooperative
arrangements.

Proposed Regulation: We propose revising § 75.127(b) to

include the term “partnerships.” We also propose adding a
paragraph (c) stating that, in the case of a group
application submitted in accordance with §§ 75.127-75.129,
all parties in the group must be eligible applicants under
the competition. This change would not alter the ability
of applicants to form partnerships with entities that are
not eligible to be recipients under a program.

Reasons: We propose this change solely for clarity. 1In
the case of an application submitted by a group of eligible
applicants, a partnership is similar to a consortium, but
in some programs the former term is used instead of the
latter. Also, in the context of these regulations, the
term “eligible applicant” is synonymous with “eligible
party,” although § 75.127(a) and (b) refer to both as

“eligible parties.”



SECTIONS 75.190-192 DEVELOPMENT OF CURRICULA OR
INSTRUCTIONAL MATERIALS

Current Regulation: Sections 75.190, 75.191, and 75.192

describe assurances and define reasonable consultation
costs when grantees develop curricula or instructional
materials.

Proposed Regulation: We propose to remove §§ 75.190-

75.192.

Reasons: These regulations duplicate other assurances and
regulations, including the cost principles in 2 CFR part
200, subpart E, that allow consultation costs that are
reasonable and necessary. In addition, we think the open
licensing requirements in 2 CFR 3474.20 for Department
competitive grants awarded in competitions announced after
February 21, 2017, promote dissemination of materials
developed with Department grant funds. We propose removing
them to avoid unnecessary duplication, which we believe may
be confusing to grantees if we duplicate certain assurances
and regulations but not others.

SECTION 75.201 HOW THE SELECTION CRITERIA WILL BE USED

Current Regulation: Section 75.201 (b) provides that, if

points are assigned to the selection criteria, the

Secretary informs applicants in the application package or
a notice published in the Federal Register. Paragraph (c)
provides that, if no points or weights are assigned to the

selection criteria and selected factors, the Secretary



evaluates each criterion equally and, within each
criterion, each factor equally.

Proposed Regulation: In § 75.201(b), we propose adding the

words “or factors” after the words “selection criteria.”
In paragraph (c), we propose replacing the word “and”
between the words “selection criteria” and “selected
factors” with the word “or.”

Reasons: The proposed revision to paragraph (b) would
clarify that the Secretary may assign specific points,
either to selection criteria or to the individual factors
that make up an individual selection criterion, where
appropriate to guide applicants and reviewers in more
effectively preparing and reviewing applications. The
revision to paragraph (c) would clarify the meaning of the
provision and more accurately inform applicants and
reviewers of how points are allocated among selection
criteria and the individual factors making up each
selection criterion when points are not assigned to the
criteria or the selection factors.

SECTION 75.210 GENERAL SELECTION CRITERIA

Current Regulation: Section 75.210 lists the selection

criteria and factors that the Department uses in the peer
review process to score applications for discretionary
grants.

Proposed Regulation: We propose changes to paragraphs

(a) through(i) of & 75.210. Throughout this section, we



also propose to remove parenthetical cross-references to
definitions in § 77.1(c), to improve the consistency of how
we refer to those definitions throughout our regulations.
This global technical change would not affect the
applicability of those definitions.

Specifically, the proposed regulations would make the
following updates:

In paragraph (a), Need for project, as further
described below, we propose clarifying in the criterion
heading that it is need for “the” project. Regarding
paragraph (a), Need for project, and paragraph (b),
Significance, we propose a number of changes to provide
greater clarity to applicants regarding the information
they should provide in their applications to demonstrate
the need or significance of the proposed project, including
how the proposed project focuses on underserved
populations, with the intent that the clarity for
applicants will also provide better guidance for peer
reviewers as they assess the extent to which applicants
address these revised selection criteria factors. We also
propose consolidation of factors where factors were similar
in focus to streamline the menu of factors under the
criterion.

In paragraph (c), Quality of the project design, we
propose revisions to the factors that more explicitly

reference and connect to a logic model, emphasizing the



importance of considering the components of a logic model
in relation to the design of the proposed project. We are
also proposing to add three new factors regarding how the
proposed project is informed by similar projects
implemented by the applicant, the extent to which an
applicant will allocate a significant portion of requested
funding to the evidence-based components, and the
commitment of key decision-makers at implementation sites
for the proposed project.

In paragraph (d), Quality of project services, we
propose clarifying in the criterion heading that it is the
quality of “the” project services. We also propose to
explicitly tie this factor to section 427 of GEPA (20
U.S.C. 1228(a)), and the related form Equity For Students,
Teachers, And Other Program Beneficiaries (OMB Control No.
1894-0005), to connect an applicant’s response to this form
with the peer review of the application. Like Quality of
the project design, proposed changes to Quality of project
services reflect input from entities involved in the
project, more direct connection to and engagement with the
populations served by the proposed project, and the impacts
of the services on those populations. We also propose a
new factor related to early childhood and family outcomes,
given the importance of serving young children and families
effectively.

In paragraph (e), Quality of project personnel, we



propose clarifying in the criterion heading that it is
quality of “the” project personnel. We also propose
revisions that would address how the personnel of the
proposed project are representative of the population to be
served by the project, including a new factor that would
speak to the project team reflecting the demographics of
the community to be served. Revisions also would address
the relevance of experience of the project personnel with
similar projects. Lastly, we propose a new factor that
seeks to ensure that the project team is familiar with the
assets, needs, and other contextual considerations of the
proposed implementation sites.

In paragraph (f), Adequacy of resources, we propose
revisions that would combine the adequacy of the resources
and how those resources will support the proposed project.
We also propose revisions that clarify commitments from
partners, long-term sustainability and institutionalization
of the project, and a new proposed factor on the
reasonableness of the costs related to potential future
adoption of the project.

In paragraph (g), Quality of the management plan, we
propose revisions that focus on the feasibility of the
project, how data will be used to inform continuous
improvement, and how the management plan includes the
perspectives of underserved populations for the proposed

project.



In paragraph (h), Quality of the project evaluation,
we propose revising the criterion heading to “Quality of
the project evaluation and evidence-building.” 1In addition
to the changes regarding the term “evidence-building,"
which we propose to define in § 77.1(c), we propose
revisions that would focus on the relevance of the
evaluation, a focus of the evaluation on underserved
populations, continuous improvement efforts and data to
inform continuous improvement, revising the current factor
on “promising evidence” so that it refers to the types of
studies instead, differentiation of impacts for project
components, and the experiences and independence of the
evaluator. Lastly, we propose new factors focused on
fidelity of implementation and dissemination of evidence-
building learnings from the project.

In paragraph (i), Strategy to scale, we propose
revisions that would clarify how the scaling work is
informed by, and builds on, the project, seeks to serve
underserved populations, and addresses previous barriers to
impact. The revisions would allow for scaling at either
the regional level or the national level and could include
dissemination as well as adaptation and replication. We
also propose new factors that look at how scaling efforts
will target new populations or settings, the efficiencies
in the project that will be incorporated into the scaling

efforts, and the revenue stream to support scaling.



Reasons: The proposed revisions would provide clarity,
ensure technical and grammatical consistency, and make
certain substantive changes, further described below. The
menu of selection criteria and factors has expanded over
the years through the various updates to EDGAR, and we
closely reviewed it to determine what changes are needed.
We also looked at how the existing factors were used in the
various Department discretionary grant competitions to
inform which factors are used frequently and which factors
have rarely or never been used. For those rarely or never
used, we examined whether there were other similar factors
that might be used in their place, or if the language of
the factor might be confusing. In some instances, we
propose consolidating factors for these reasons, and, in
some instances, we propose deleting the factors because
they have rarely or never been used. We also sought to
examine how the selection criteria can advance the
Department’s objectives of increasing diversity of
applicants, ensuring equity in project services, and
advancing usage of evidence. Clarity in the selection
factors aids grant applicants’ understanding and the
Department’s peer review and selection of grantees. The
proposed changes to the selection criteria and factors
under each criterion are based on lessons we have learned
from using the existing selection criteria, ways to

streamline the factors, and improvements to clarity. The



proposed revisions seek to broaden the applicability of the
factors, focus on data to inform project design and
continuous improvement, demonstrate how the project and its
personnel reflect the population to be served, and indicate
how lessons learned from the project are incorporated into
the project and plans for continued implementation and
improvement after the grant period.

In paragraph (a), Need for project, we propose to
revise the factors to further distinguish need, including
allowing the Department to request comparison data that
help an applicant demonstrate their need for the project
and having applicants identify gaps that the proposed
project will fill. Furthermore, we propose to focus these
factors to further target grant funds to individuals and
populations that are underserved and lack access to
services.

Like the factors under Need for project, the proposed
revisions under paragraph (b), Significance, are meant to
allow applicants to quantify the significance of the
project, including significance beyond the individual grant
project and relevance to broader educational challenges.
The proposed changes are meant to provide information on
contributions to the field, capacity for the project to be
adopted by others in the field, and a new proposed factor
(xvii) that would focus on innovative approaches to

existing evidence-based project components that support



efforts under some Department programs to invest and then
scale innovative projects. Additional revised factors
would require using knowledge from project implementation
to identify effective strategies to address educational
challenges, as we think it is important for applicants to
plan for not just implementing a project but developing
ways to share knowledge from the implementation beyond the
grant project. Recognizing that the Department is not the
only agency or organization that funds and supports
educational efforts, we think it is important for
applicants to prepare for sharing their contributions to
the field, and that the field is broader than just the
Department. In addition, proposed factor (iv) would more
explicitly reference rehabilitative services, which would
be important for grant programs under the Rehabilitation
Services Administration of the Department’s Office of
Special Education and Rehabilitative Services.

In paragraph (c), Quality of the project design, we
intend to emphasize the importance of ensuring that the
project design reflects engagement of the community to be
served and other relevant entities, includes a focus on
continuous improvement, and relies on relevant high-quality
research that informs the proposed project. These
revisions are intended to strengthen a proposed project
design. We also propose to add new factors: how the

proposed project is informed by similar projects



implemented by the applicant, the extent to which an
applicant will allocate a significant portion of requested
funding to the evidence-based project components, the
commitment of key decision makers at implementation sites
for the proposed project, and the engagement of community
members and partners in the design of the proposed project.
The intent of these additions is to focus on project
designs that consider previous implementations, the
evidence base, and the needs of the community by engaging
them. Additional revisions propose the development and use
of a logic model because we think that logic models
establish project designs that connect the intended
outcomes with the inputs and activities to support those
outcomes. Current factors reference only a conceptual
framework or the “demonstrates a rationale” or “promising
evidence” evidence levels but do not specifically discuss a
logic model, which is defined in part 77. Lastly, we
propose a factor about commitments at implementation sites
to address issues we have seen in grant projects for which
implementation sites were named in an application, but
their support was unclear and affected implementation
during the project period.

In paragraph (d), Quality of project services, we
propose to explicitly tie this factor to section 427 of
GEPA (20 U.S.C. 1228(a)), and the related form Equity For

Students, Teachers, And Other Program Beneficiaries (OMB



Control No. 1894-0005), for equitable access to, and
participation in, the proposed project. The intent of this
alignment is to connect an applicant’s responses related to
equity considerations on that form to the project services
proposed under the project and aligns with the form’s
instructions, which include a broad list of potential
barriers that may impede equitable access and
participation. We propose these revisions under Quality of
the project service and not under Quality of project
personnel, as we think the responses on the form are more
relevant to the project services and the activities being
carried out under the grant. Other proposed revisions to
factors under Quality of project services would align with
proposed changes to other selection criteria, focusing on
community engagement in project services, ensuring that
project services are focused on underserved populations,
and the relevance of the services and the data being
collected and used to inform the project services. We
propose a new factor focused on the outcomes of early
childhood and families to align with Department programs
that focus on these populations, because these populations
are currently not included in this criterion.

In paragraph (e), Quality of project personnel, we
propose revisions to parallel those under Quality of
project services that would align the listed examples of

groups that have experienced barriers between the two



criteria. We also propose factors that align the
qualifications of the personnel with similar projects,
factors that focus project personnel on being
representative of the target population for project
services, and a factor to have personnel who are familiar
with the needs of the implementation sites for the proposed
project. The proposed revisions and new factors are
intended to help ensure that personnel are positioned to
meet the needs of the underserved populations to be served
and more closely reflect those populations, including a
focus on the training and experiences of the personnel that
align with the work to be carried out under the proposed
project.

Regarding paragraph (f) Adequacy of resources, the
proposed changes are intended to clarify the connection
between the budget for the proposed project and how those
costs are reasonable and significant, including a new
factor that looks at the reasonableness of others being
able to adopt and implement the project, because we are
interested in the anticipated costs of broader
implementation. We also propose revisions to the factor
that requires applicants to address matching funds and
partner commitments, which is significant given the number
of program statutes that have matching requirements.

In paragraph (g), Quality of the management plan, we

propose revisions to the existing factors to focus on the



applicant’s plan to meet goals and objectives, timelines,
and budgets. Separately, we propose a revised factor to
involve the use of community and partner input in the
management plan, to inform continuous improvement efforts
related to project implementation. Lastly, the proposed
revisions to criterion (v) are meant to ensure meaningful
engagement from the underserved populations to be served by
the project to ensure the management plan reflects their
needs.

In paragraph (h), Quality of the project evaluation,
the proposed changes are intended to recognize that
rigorous evaluation is not feasible for all projects;
however, there are efforts relating to project goals,
objectives, and performance measurement that can be used to
improve the project, reach intended outcomes, and focus on
evidence-building, which would be supported by the proposed
definition in § 77.1(c). We also propose revising the
current factor on “promising evidence” so that it refers to
the types of studies instead, which we think provides
greater clarity on what evaluation designs are necessary to
meet the requirements of the factor.

In paragraph (i), Strategy to scale, the proposed
changes focus on underserved populations. We propose two
factors that would establish the level of the efforts to
scale, having a separate factor for scaling to the regional

level because not all projects can scale to the national



level. A proposed new factor focuses scaling on new
populations or settings, which is meant to get at the
broader potential scaling of the proposed project.
Multiple factors are meant to focus on how an applicant
will address issues to scaling, including identifying and
proposing strategies to address barriers to scaling,
adaptions and replications to allow for scaling, and the
addition of two new factors focused on the financial
aspects of scaling, including efficiencies in scaling and
revenue sources. All these revisions are meant to
encourage applicants to more thoughtfully consider all of
the aspects related to successful scaling of a project, to
ensure ongoing support and growth for a project after
Federal funding ends.

SECTION 75.216 APPLICATIONS NOT EVALUATED FOR FUNDING

Current Regulation: Section 75.216 provides that the

Secretary does not evaluate an application if: (a) The
applicant is not eligible; (b) the applicant does not
comply with all procedural rules that govern the submission
of the application; (c) the application does not contain
the information required under the program; or (d) the
proposed project cannot be funded under the applicable
statute and regulation or implementing regulations for the
program.

Proposed Regulation: We propose to revise § 75.216 by

removing paragraphs (a) and (d) and revising the section



heading to read: Applications that the Secretary may
choose not to evaluate for funding.

Reasons: We propose to revise this provision because the
Department is bound by law to follow applicable statutes
and regqulations, and this change to § 75.216 would not
change the rules that govern the eligible entities and
types of projects that can be funded under a particular
grant competition. To meet the deadlines for timely review
of applications, the Department will often forward
applications for evaluation to peer reviewers before making
final determinations on compliance with all the
requirements in § 75.216, which are often complex and time
consuming. The proposed changes to § 75.216 align with
current Department practice, allow the peer review process
to proceed in a timely fashion, and allow final eligibility
determinations to be made prior to an award being made to
an applicant. For this reason, paragraphs (a) and (d) are
unnecessary. In addition, the revisions to the title would
clarify the Department’s determinations not to evaluate an
application for the reasons set forth in this regulation
and codifies Department practice.

SECTION 75.217 HOW THE SECRETARY SELECTS APPLICATIONS FOR
NEW GRANTS

Current Regulation: Paragraph (c) of § 75.217 provides

that the Secretary prepares a rank order of the

applications based solely on the evaluation of their



quality according to the selection criteria.

Proposed Regulation: We propose to revise paragraph (c) of

§ 75.217 to clarify that we may prepare multiple rank
orders where we have a menu of absolute priorities that
applicants must meet, as well as clarify that the rank
order will also reflect any competitive preference points.
Reasons: The proposed change would provide a full
description of the information relied on by the Secretary
in preparing a rank order of applications under § 75.217
and codifies our current practice in § 75.217.

SECTION 75.219 EXCEPTIONS TO THE PROCEDURES UNDER § 75.217

Current Regulation: Section 75.219(b) excepts an

application from the procedures described under § 75.217 if
the application was rated highly enough to be funded but
was not funded because it was mishandled.

Proposed Regulation: We propose to revise § 75.219(b) (2)

and (3) to provide for situations in which an application
was not selected for funding because the application was
mishandled or improperly processed by the Department and an
application has been rated highly enough to qualify for
selection under § 75.217.

Reasons: We propose this change to improve the clarity of
this provision. There have been instances in which the
mishandling or improper processing of applications by the
Department resulted in either an applicant not being rated

or having its rating not properly recorded due to a



clerical or other error. As a result, we propose changes
to clarify that § 75.219(b) applies if, in the absence of
the mishandling or improper processing, an application
either had been rated highly enough to be funded or would
have been rated highly enough to be funded had it been
reviewed. When the Department discovers an application
that was not reviewed due to mishandling or improper
processing, it has the application reviewed and, if the
score is high enough, makes an award using funds that are
available when the review is conducted. This proposed
change clarifies the scope of this provision and the
procedures the Department follows in practice.

SECTION 75.220 PROCEDURES THE DEPARTMENT USES UNDER §
75.219 (a)

Current Regulation: Section 75.220(b) (2) references an

employee of the Office of the Chief Financial Officer
(OCFO) with responsibility for grants policy to serve on a
board to review an application under the special
circumstances of § 75.219(a) (The objectives of the project
cannot be achieved unless the Secretary makes the grant
before the date grants can be made under the procedures in
§ 75.217.)

Proposed Regulation: We propose revising paragraph (b) (2)

to refer instead to the Office of Finance and Operations
(OFO) .

Reasons: In the reorganization at the Department that went



into effect in January 2019, the OCFO functions were
incorporated into the new OFO, and this section would be
updated to reference the correct office.

SECTION 75.221 PROCEDURES THE DEPARTMENT USES UNDER §
75.219 (b)

Current Regulation: Section 75.221 provides that, if the

special circumstances of § 75.219(b) appear to exist for an
application, the Secretary may select the application for
funding if: the Secretary has documentary evidence that
the special circumstances of § 75.219(b) exist; and (b) the
Secretary has a statement that explains the circumstances
of the mishandling.

Proposed Regulation: We propose to revise § 75.221 to

improve its clarity and eliminate the requirement that the
Secretary have a statement that explains the circumstances.
Reasons: We propose to revise the provision to improve its
clarity and eliminate unnecessary language. The proposed
changes would remove the requirement for an explanation of
the mishandling separate from documentation of the
circumstances of the mishandling. The Department does not
believe that further explanation of the reasons the
application was mishandled is necessary i1if the Secretary
has documentation of the circumstances, already required
under § 75.219(b).

SECTION 75.522 PROCEDURES THE DEPARTMENT USES UNDER §

75.219(c) .



Current Regulation: Section 75.222 describes the

procedures for considering an unsolicited application,
including the note accompanying § 75.222 references the
Application Control Center, which no longer exists.

Proposed Regulation: Proposed § 75.222 would update the

mailing procedures for unsolicited applications to align
with the mailing procedures discussed in the Common
Instructions for Applicants to Department of Education
Discretionary Grant Programs, published in the Federal
Register on December 7, 2022 (87 FR 75045).

SECTION 75.225 WHAT PROCEDURES DOES THE SECRETARY USE IF
THE SECRETARY DECIDES TO GIVE SPECIAL CONSIDERATION TO
NOVICE APPLICATIONS?

Current Regulation: Section 75.225 describes the

circumstances in which the Secretary may give an absolute
or competitive preference to an applicant that meets the
definition of “novice applicant.” To be a “novice
applicant” under current § 75.225, an applicant must have,
in part: (1) never received a grant or subgrant under the
program from which it seeks funds; (2) never been a member
of a group application; and (3) not had an active
discretionary grant from the Federal government in the last
five years.

Proposed Regulation: Proposed § 75.225 would replace the

term “novice applicant” with the term “new potential

grantee” and provide a definition of that new term. The



proposed definition includes five options from which the
Department could choose to apply one or more of the
conditions to a specific competition. The options of
conditions for defining a new potential grantee would
include: (1) an applicant that has never received a grant
or cooperative agreement, including membership in a group
application submitted in accordance with §§ 75.127-75.129
that received a grant, under the program from which it
seeks funds; (2) an applicant that does not, as of the
deadline date for submission of applications, have an
active grant or cooperative agreement, including membership
in a group application submitted in accordance with §S§
75.127-75.129 that received a grant, under the program from
which it seeks funds; (3) an applicant that has not had an
active discretionary grant or cooperative agreement,
including membership in a group application submitted in
accordance with §§ 75.127-75.129 that received a grant,
under the program from which it seeks funds in a specified
number of years before the deadline date for submission of
applications under the program; (4) an applicant that has
not had an active discretionary grant or cooperative
agreement from the Department, including membership in a
group application submitted in accordance with §§ 75.127-
75.129 that received a grant, in a specified number of
years before the deadline date for submission of

applications under the program; or (5) an applicant that



has not had an active contract from the Department in a
specified number of years before the deadline date for
submission of applications under the program from which it
seeks funds. Based on program needs, a discretionary grant
program could choose to define “new potential grantee”
using one or any combination of the five options described
in proposed § 75.225(a). If used, the Secretary would
specify the number of years for definitions (3), (4), and
(5) in the NIA by selecting from among the identified
options, as described in proposed § 75.225(b). In
addition, the proposed regulations would create a
corresponding inverse priority for applicants that are not
“new potential grantees” to be used when the Secretary
creates an absolute priority for “new potential grantees”
and plans to create multiple funding slates for applicants
that are “new potential grantees” and those that are not.
The intent is for this inverse option to be used when the
“new potential grantee” priority is used as an absolute
priority, and there is a need to be able to create another
funding slate for those applicants that do not meet the
“new potential grantee” priority.

Reasons: Since the enactment of this regulation in 2002,
we have discovered that the definition of “novice
applicant” is often complex and overly restrictive in
practice. For instance, many of the Department’s grant

programs have very few, if any, eligible entities (such as



institutions of higher education) that have not had other
discretionary grants from the Federal government in the
last five years. Despite § 75.225 being applicable to all
the Department’s discretionary grant programs, many
programs have needed to create program-specific definitions
of “novice applicant” that are tailored to their individual
contexts because the vast majority of prospective
applicants for our programs would not meet the current
definition of “novice applicant” in § 75.225. These
proposed revisions would provide the Department’s programs
with increased options to define “new potential grantee.”
We think that these proposed revisions would allow this
priority to be usable in more discretionary grant programs
and more effectively promote the Department’s interest in
awarding grants to a more diverse and inclusive variety of
applicants. Furthermore, these revisions align with the
successful implementation of the “Applications from New
Potential Grantees” and “Applications from Grantees that
are Not New Potential Grantees” priorities from the
Administrative Priorities for Discretionary Grant Programs
published in the Federal Register on March 9, 2020 (85 FR
13640) (Administrative Priorities), which have worked well
in allowing the Department to prioritize new potential
grantees. We propose to add those priorities to the
regulations for clarity and consistency.

In the Administrative Priorities and proposed here,



option (1) would apply in programs where the Department
would intend to focus on applicants that have never
received a grant under the program; option (2) would apply
in grant competitions for which the Department would intend
to prioritize “new potential grantees” without an active
grant under the program; option (3) would apply in the
event that a program may have multiple cohorts of grantees,
and the Department would intend to define “new potential
grantees” as those that have not had a grant under the
program for the specified number of years; option (4) would
apply when the Department would intend to be inclusive of

A\Y

other Department grant programs when determining “new
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potential grantees;” and option (5) would apply in cases
when there are grant programs where an applicant may not
have a Department grant but may have Department contracts
and is familiar with the work of the Department already.
The intent of these options is to take into consideration
program specific contexts, such as the different
characteristics of programs, including different types of
applicants and different frequencies in which grant
competitions are run.

SECTION 75.226 WHAT PROCEDURES DOES THE SECRETARY USE IF
THE SECRETARY DECIDES TO GIVE SPECIAL CONSIDERATION TO
APPLICATIONS SUPPORTED BY STRONG, MODERATE, OR PROMISING

EVIDENCE?

Current Regulation: Section 75.226 describes the




Secretary’s authority to give special consideration to
applications supported by strong, moderate, or promising
evidence.

Proposed Regulation: The proposed revision would also

permit the Secretary to give special consideration to an
application that “demonstrates a rationale” as defined in §
77.1(c) without disallowing evidence that may meet more
than one of the four levels described in that section. We

also propose removing cross-references to the definitions

4 4

of “strong evidence,” “moderate evidence,” and “promising
evidence” in § 77.1(c), because we do not include such
cross-references elsewhere in part 75, and they are not
necessary.

Reasons: While we continue to be very interested in grant
projects that are supported by rigorous evidence, we
recognize that the research base supporting many of our
discretionary grant programs is still emerging. 1In
addition, we think it is important to provide incentives
for innovative approaches to systemic problems in education
wherever possible. Adding the “demonstrates a rationale”
level of evidence to § 75.226 would allow the Department to
give priority to applications that meet this standard,
thereby requiring or encouraging applicants to incorporate
research into their project planning, where possible, while

still supporting the identification of innovative

solutions. This addition is also consistent with the



“Applications that Demonstrate a Rationale” priority in the
Administrative Priorities, which has been beneficial to
achieving these objectives in discretionary grant
competitions.

SECTION 75.227 [Reserved]

Current Regulation: Section 75.227 is currently reserved.

Proposed Regulation: We propose to add a new § 75.227 that

would allow the Secretary to establish a separate
competition for, or provide competitive preference to,
applicants that propose to serve rural locations.
Specifically, the Secretary could decide to give such
special consideration to applicants that can demonstrate
one or more of the following: (1) the area the applicant
proposes to serve is a rural LEA, (2) the area the
applicant proposes to serve is a rural community, (3) the
area the applicant proposes to serve is a rural school, or
(4) the applicant is a rural institution of higher
education. We propose to utilize rural programs authorized
under ESEA as well as the locale codes from the National
Center for Education Statistics School District search
tool, given that there are different Federal definitions
for “rural.” The proposed regulation also specifies that,
if using an absolute priority related to rural applicants,
the Secretary may also include an absolute priority for
applicants that do not meet that priority in order to offer

separate competitions, resulting in separate rank orders,



for each competition.

Reasons: Rural communities face unique challenges due to
their being remote, and they also have unique
opportunities. These factors are reflected in many program
statutes’ priorities accorded to applicants that serve
rural communities in many Department programs, but we
believe that it is necessary that every discretionary grant
program have the option to give priority to applicants that
will serve rural communities. This section would enable
the Department to specifically encourage applications that
will provide services in rural communities. This addition
would also be consistent with “Rural Applicants” and “Non-
Rural Applicants” priorities in the Administrative
Priorities, which have worked well to achieve these goals
in discretionary grant competitions.

SECTION 75.234 THE CONDITIONS OF THE GRANT

Current Regulation: Section 75.234 refers to “special

conditions” that the Secretary determines prior to making a
grant.

Proposed Regulation: Proposed § 75.234 replaces the term

“special” with the term “specific.”

Reasons: “Specific” is the term the Department now uses,
consistent with 2 CFR 200.208 to refer to conditions
imposed on a grant award. The change is not substantive.
SECTION 75.250 MAXIMUM FUNDING PERIOD

Current Regulation: Section 75.250(a) provides that the




Secretary may approve a project period of up to 60 months
to perform the substantive work of the grant.

Proposed Regulation: We propose to revise the heading for

§ 75.250 to change “funding” to “project” and propose to
revise § 75.250(a) to clarify that the Secretary may
approve project periods of up to 60 months unless statutory
authority provides otherwise. We also propose removing §
75.250 (b) because we propose a new § 75.254 to separately
address data collection periods.

Reasons: We propose the change to the heading to align
with the use of the term “project period” in § 75.250(a).
We propose the change to § 75.250(a) to clarify that EDGAR
does not supersede the applicable statutes and regulations
that apply to a given program. We also propose to delete §
75.250 (b) as we propose a new § 75.254 to allow for data
collection periods separate from the extension of a project
period.

SECTION 75.253 CONTINUATION OF A MULTIYEAR PROJECT AFTER
THE FIRST BUDGET PERIOD

Current Regulation: Section 75.253 describes the process

and requirements for making continuation awards.

Proposed Regulation: The proposed revisions would clarify

those procedures and requirements, including addition of
verification of the quality data submitted, and explain
that, if the Department decides not to make a continuation

award, a grantee will be given an opportunity to object



under 2 CFR 200.341 through a request for reconsideration.
They also would explain existing Department practices that
a determination by the Secretary to not make a continuation
award, or to reduce the amount of a continuation award, to
a grantee does not constitute a withholding under section
455 of GEPA (20 U.S.C. 1234d).

Reasons: These proposed changes would reflect existing
Department practices and provide a clearer description of
the relevant requirements and procedural rights of grantees
in the continuation awards process. In addition, these
revisions would explain that a determination by the
Department not to make a continuation award, or to reduce
the amount of a continuation award, to a grantee does not
constitute a withholding under section 455 of GEPA. That
provision of GEPA deals with circumstances in which funds
have already been obligated, such as a discretionary
grantee that has already received a continuation award or,
as is the case with a formula grant program, a grantee that
is entitled to receive funds or has already received funds
if it meets certain eligibility requirements. Neither of
these conditions is present if the Secretary decides to not
make, or to reduce, a continuation award.

SECTION 75.254 [Reserved]

Current Regulation: Section 75.254 is currently reserved.

Proposed Regulation: We propose to add a new § 75.254 that

would allow the Secretary to award a data collection period



of up to 72 months after the end of the project period and
provide funds for the data collection period. The proposed
regulation would also set forth how the Secretary would
inform applicants of this data collection period. It would
further state that the Secretary may require applicants to
include a budget and description for the data collection
period in their applications if the data collection period
is announced through the NIA.

Reasons: Currently, § 75.250 allows for a data collection
period for a grant for a period of up to 72 months after
the end of the project period. However, § 75.250 is not an
option for those Department programs for which there is a
maximum statutory performance period. Flexibility in how
and for which programs the Department can allow data
collection awards would give us opportunities to learn more
about the impacts of our grants. Statutory limitations on
project periods inhibit this longer-term data collection
that could inform impacts beyond grant project periods.
Furthermore, the Department operationalizes the data
collection period under § 75.250 as a separate grant award
and establishing a separate section in EDGAR gives the
Department greater flexibility in how to use data
collection awards. This section would also align with a
similar priority from the Administrative Priorities,
building on lessons learned from that priority, including

notifying applicants in the NIA to propose a timeline that



includes a data collection period.
SECTION 75.261 EXTENSION OF A PROJECT PERIOD

Current Regulation: Section 75.261 describes when grant

project periods may be extended and under what conditions a
grantee may receive a project period extension.

Proposed Regulation: Proposed § 75.261 would clarify that

there are two types of project period extensions: (1) a
one-time extension of up to 12 months without prior
approval if the requirements in 2 CFR 200.308(e) (2) are met
and there are no applicable statutes, regulations, or grant
conditions prohibiting such an extension; and (2) an
additional extension beyond the 12 months with prior
approval of the Secretary, if certain other conditions are
met. The proposed revision also would remove references to
specific technical assistance centers in current paragraph
(b) that no longer exist, correct citations, and align
language to be consistent with the Uniform Administrative
Requirements, Cost Principles, and Audit Requirements (the
Uniform Guidance) for Federal Awards in 2 CFR part 200, as
adopted and amended as regulations of the Department in 2
CFR part 3474.

Reasons: The regulation, as currently written, includes
numerous revisions made over the years and is now in need
of streamlining, and contains outdated references and
citation errors. These proposed changes would promote

greater clarity and accessibility for the public regarding



project period extensions. The proposed changes are not
substantive.
SECTION 75.263 PRE-AWARD COSTS; WAIVER OF APPROVAL

Current Regulation: Section 75.263 describes when pre-

award costs may be incurred.

Proposed Regulation: Proposed § 75.263 would remove the

clause “notwithstanding any requirement in 2 CFR part 200.

Reasons: The language we propose to remove is not
necessary to establish that the requirements of 2 CFR
part 200 apply; removing it would add clarity to the
regulation. The proposed change is not substantive.
SECTION 75.519 DUAL COMPENSATION OF STAFF

Current Regulation: Section 75.519 prohibits paying for

project staff who are compensated from another source of
funds.

Proposed Regulation: Proposed § 75.519 would add a

reference to the cost principles described in 2 CFR part
200, subpart E—Cost Principles.

Reasons: The reference we propose to add provides the
source for the prohibition discussed in § 75.519. The
change is not substantive.

SECTIONS 75.560-75.564 INDIRECT COST RATES

Current Regulations: Sections 75.560-75.564 describe the

application of indirect costs under discretionary grant
programs, including who approves indirect costs rates and

how they are applied.
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Proposed Regulations: The proposed revisions would align

these sections of EDGAR with the Uniform Guidance in 2 CFR
part 200, include cost allocation plans along with indirect
costs rates, and provide clarity on the application of
indirect cost rates.

Reasons: The Uniform Guidance sets out requirements that
apply to Federal grants and was adopted by the Department
in 2 CFR part 3474. The Uniform Guidance, in conjunction
with EDGAR, governs Department grants and therefore these
provisions should be closely aligned with one another.
These sections of EDGAR do not reflect recent updates to
the Uniform Guidance, including the addition of the de
minimis rate, referencing cost allocation plans as
performing a role equivalent to indirect costs rate, and
clarifications on restricted rates, and this alignment is
necessary to ensure that there is no confusion. Moreover,
the proposed changes are intended to add clarity regarding
how indirect cost rates are applied, as well as the
indirect cost rate options an entity has.

SECTION 75.590 EVALUATION BY THE GRANTEE

Current Regulation: Section 75.590 describes what grantees

must demonstrate or provide to the Department regarding
performance reporting and the evaluation of their projects.

Proposed Regulation: The proposed revision would add a new

paragraph (c) that would permit the Department to include a

requirement for an independent evaluation in any grant



competition, for the results of that evaluation to be made
public, including the option to make the data available to
third-party researchers, and for the results of that
evaluation or a grantee final report to be submitted to
ERIC, which is administered by IES.

Reasons: We want to have more tools available to build,
use, and disseminate rigorous evidence more effectively.
Requiring grantees to conduct independent evaluations,
where appropriate, would help increase the credibility of
their project evaluations because the entity conducting the
evaluation would have no vested interest in the outcome of
the evaluation. An independent evaluation to assess the
implementation or impact of a project or project component
has the potential to build the evidence base through the
work of competitive program grantees, and the sharing of
data with third-party researchers allows for additional
data analysis. Submitting evaluations and the final
performance reports under grants to ERIC can help identify
emerging evidence and promote further research.

SECTION 75.591 FEDERAL EVALUATION - COOPERATION BY A
GRANTEE

Current Regulation: Section 75.591 requires grantees to

cooperate in the Department’s efforts to evaluate the
program supporting their project.

Proposed Regulation: We propose to clarify the types of

activities that grantees could be expected to undertake as



part of their participation in a Federal program
evaluation.

Reasons: Although the current regulation makes it clear
that grantees must cooperate with the Secretary’s
evaluation of the program, it does not provide potential
applicants information about what that cooperation might
entail. The proposed regulation would provide increased
transparency about the types of activities in which a
grantee may be required to participate. For example, a
grantee may be required to participate in a randomized
controlled trial conducted by the Department, and we think
that it is important to provide clarity, where possible, on
grantee expectations under the regulation.

SECTION 75.600-75.617 CONSTRUCTION

Current Regulations: Sections 75.600-75.617 cover various

regulations related to construction projects and the
acquisition of real property.

Propose Regulation: We propose to amend certain

regulations related to construction projects and real
property acquisition in parts 75, 76, and 77. The proposed
changes to parts 76 and 77 are addressed in more detail in
the applicable sections of this preamble.

Specifically, the proposed changes include the

following:

e A reorganization of §§ 75.600-75.614 for a more

logical progression of the statutory and regulatory



requirements at each stage of the construction
project. The proposed regulations are organized to
progress through all the stages of a construction
project, through Department approval (§ 75.601),
planning the project (§ 75.602), beginning the project
(§ 75.603), during the project (§ 75.604), and after
the project (§ 75.605).

Clarifying that the Secretary considers a grantee’s
compliance with specific statutes and regulations
related to construction prior to approval of the
construction project (proposed § 75.602(c)).

Adding specific provisions regarding real property
acquisition that, in part, incorporate requirements
from existing governmentwide assurances, including
nondiscrimination assurances (proposed § 75.606).
These provisions mirror the construction provisions in
proposed § 75.601 to clarify that real property

projects must also receive Department approval.

Incorporating, and updating, as appropriate,
applicable cross references to the Uniform Guidance
and other applicable law in the various stages of the
construction project in various sections of the

regulations.

Moving and consolidating the requirements currently in
§§ 75.607-75.608 into proposed § 75.602. We do not

propose any substantive changes to the current



requirements in § 75.607 or § 75.608.

Decreasing the period for which the grantee must
retain title to the site from 50 years to 25 years in
proposed § 75.610.

Clarifying the requirements of the National
Environmental Policy Act of 1969 (NEPA) (proposed §
75.611). This section would not create a requirement,
but rather provide additional guidance that the NEPA
requirements apply to “major Federal projects” as

defined by NEPA.

Moving the requirements of § 75.611 (Avoidance of
flood hazards) and § 75.617 (Compliance with the
Coastal Barrier Resources Act) to proposed § 75.612
and § 75.613, respectively. We do not propose any
substantive changes to the current requirements in §

75.611 or § 75.617.

Clarifying the process and roles of the Secretary and
State reviewing a construction project involving
historic preservation (proposed §§ 75.614 and 76.600).
We do not propose any substantive changes to the

current requirements in § 75.602.

Adding the applicability of the new Build America, Buy
America Act to construction projects (proposed §
75.615). This section explains that a grantee must
comply with the requirements of the Build America, Buy

America Act, Pub. L. No. 117-58, §§ 70901-70927 and



implementing regulations in 2 CFR part 184.

e Updating the requirements of § 75.616 (Energy
conservation) to require compliance with the most
current ASHRAE standards. The current regulation
requires compliance with standards from 1975, 1977,

and 1980, respectively.

e Moving the requirements of § 75.610 (Access by the
handicapped) to proposed § 75.617 and updating the
title to “Access for individuals with disabilities.”
We do not propose any substantive changes to the

current requirements in § 75.610.

e Moving and consolidating the requirements currently in
§ 75.609 (Comply with safety and health standards)
into proposed § 75.618. We do not propose any
substantive changes to the current requirements in §
75.609.
Reasons: The purpose of these proposed changes is to
update the current construction regulations in response to
statutory changes and related issues that have arisen over
the last thirty years, as many of the regulations for this
section have not been updated since 1992; to better align
the regulations to the Uniform Guidance that was first
promulgated in 2014 and updated in 2020; and to improve
clarity and transparency regarding Federal program
operations. The Department proposes to decrease the period

in proposed § 75.610 because we found that grantees with



site leases had difficulty establishing that they had an
option to extend their lease for 50 years. Rather, we
propose to reduce to 25 years or the useful life of the
construction, which we think more closely aligns with the
Federal investment. We also propose to update these
regulations to include the requirements grantees must
follow during construction projects under the Build
America, Buy America Act, Pub. L. No. 117-58, §S 70901-
70927. The Build America, Buy America Act was enacted as
part of the overall Infrastructure Investment and Jobs Act
in November 2021. The purpose of the Build America, Buy
America Act is to create demand for domestically produced
goods, helping to sustain and grow domestic manufacturing.
SECTION 75.618 CHARGES FOR USE OF EQUIPMENT OR SUPPLIES

Current Regulation: Section 75.618 states that a grantee

may not charge for ordinary use of equipment or supplies.

Proposed Regulation: We propose to repurpose § 75.618 for

use under the Construction subheading and move the current
§ 75.618 to currently unused § 75.619. We do not propose
any changes to the text of this section.

Reasons: To create space for an additional section under
the Construction heading regarding safety and health
standards, we propose to move current § 75.618 to § 75.619.
SECTION 75.620 GENERAL CONDITIONS ON PUBLICATION

Current Regulation: Section 75.620(b) includes the text of

a statement that grantees must include in any publication



that contains project materials.

Proposed Regulation: The proposed revision would update

the required statement with current and more comprehensive
language, including current forms of publication, such as
on a website or a webpage.

Reasons: The statement was last updated in 1980. Since
then, Federal Government endorsement disclaimers, including
the one in § 75.620(b), have evolved to be more
comprehensive. We propose updating the statement to mirror
the standard disclaimer used by the Department in other
contexts, such as what the Department may require on work
products developed by Department contractors. In addition,
methods of publication have changed since 1980, to include
websites and webpages.

SECTION 75.623 PUBLIC AVAILABILITY OF GRANT-SUPPORTED
RESEARCH ARTICLES

Current Regulation: None.

Proposed Regulation: We propose to add a new § 75.623 to

require each grantee that prepares a peer-reviewed
scholarly publication as part of its grant award or based
on grant-funded research to make the publication available
to the public by submitting the final peer-reviewed
scholarly publication to ERIC. To support § 75.620, we
also propose to add a definition of “peer-reviewed
scholarly publication” under § 77.1(c).

Reasons: This section would align the practice of the



entire Department with the current practice of IES, which
requires all its grantees to make their peer-reviewed
publications available to the public in this manner.
Currently, these materials are exempt from the open
licensing requirements in 2 CFR 3474.20. Applying the
requirement in this section to peer-reviewed publications
produced under grants made by other offices in the
Department is in line with the Department’s Plan and Policy
Development Guidance for Public Access,! with the Office of
Science and Technology Policy’s memorandum, Increasing
Access to the Results of Federally Funded Research,? and
would ensure that the results of grant-funded research are
available to a wider array of Department partners and other
interested parties than is currently the case.

SECTION 75.700 COMPLIANCE WITH THE U.S. CONSTITUTION,
STATUTES, REGULATIONS, STATED INSTITUTIONAL POLICIES, AND
APPLICATIONS.

Current Regulation: Section 75.700 states that grantees

shall comply with and uses Federal funds in accordance with
applicable statutes, regulations, and approved
applications.

Proposed Regulation: We propose to revise § 75.700 to

! The Department’s Plan and Policy Development Guidance for Public
Access 1is available at
https://ies.ed.gov/funding/pdf/EDPlanPolicyDevelopmentGuidanceforPublic
Access.pdf.

2 The Office of Science and Technology Policy’s memorandum is available
at
https://obamawhitehouse.archives.gov/sites/default/files/microsites/ost
p/ostp public access memo 2013.pdf.



include Executive orders in addition to statutes,
regulations, and approved applications.

Reasons: We propose this revision to align § 75.700 to §
75.708, which includes the requirement for subgrantees to
comply with Executive orders.

SECTION 75.708 SUBGRANTS

Current Regulation: Section 75.708(b) states that the

Secretary may, through an announcement in the Federal
Register, authorize subgrants when necessary to meet the
purposes of a program, and paragraph (e) states that
grantees may contract for supplies, equipment,
construction, and other services.

Proposed Regulation: We propose to revise paragraph (b) to

state that this authorization may take place “through an
announcement in the Federal Register or other reasonable
means of notice.” We propose to revise paragraph (e) to
clarify that, when subgrants are not allowed, grantees are
still authorized to contract, as needed, for supplies,
equipment, and other services.

Reasons: There may be circumstances in which Federal
Register notification is not the most efficient or
effective way for the Secretary to authorize subgrants. To
account for these situations, we propose adding more
flexibility to the current regulation. We also propose to
clarify when and how contracts for supplies, equipment, and

other services can be used when subgrants are not allowed.



SECTION 75.720 FINANCIAL AND PERFORMANCE REPORTS

Current Regulation: Section 75.720 sets out the financial

and performance reporting requirements that grantees must
meet.

Proposed Regulation: We propose to add a new paragraph (d)

that would require grantees to publish, on a public-facing
website, the reports they submit to the Secretary under

§ 75.720 upon request of the Secretary. Under this new
paragraph, the Secretary could choose which grant
competitions would be subject to this requirement. The
Department expects that any such publication on a public-
facing website would be consistent with applicable
accessibility requirements and in accordance with privacy
laws.

Reasons: This requirement would increase transparency with
respect to grantee performance and provide useful
information on the effectiveness of projects supported by
Department grant funds to grantee participants and
beneficiaries as well as the general public.

SECTION 75.901 SUSPENSION AND TERMINATION

Current Regulation: Section 75.901 indicates that the

Secretary may use the Office of Administrative Law Judges
(OALJ) to resolve disputes concerning a variety of matters
that are not subject to other proceedings.

Proposed Regulation: We propose to revise the introductory

language to this regulation by removing the following



words: “that are not subject to other procedures.”
Reasons: This proposed change would clarify the authority
of the Secretary to use the OALJ to resolve disputes on the
matters identified in & 75.901(a)-(f).

PART 76--STATE-ADMINISTERED PROGRAMS

SECTION 76.1 PROGRAMS TO WHICH PART 76 APPLIES

Current Regulation: Section 76.1 describes the programs to

which part 76 applies. Paragraph (a) of § 76.1 references
“each State-administered program” while paragraph (b)
references “a State formula grant program.”

Proposed Regulation: We propose to revise the language in

both paragraphs to clarify that part 76 applies to “State-
administered formula grant programs.” We also propose to
make conforming changes, as necessary, throughout this
part, including the title for this part.

Reasons: 1Inconsistent use of terms within part 76 could
create confusion about its applicability. These updates
would clarify that all provisions of part 76 apply only to
“State-administered formula grant programs.”

SECTION 76.50 STATUTES DETERMINE ELIGIBILITY AND WHETHER
SUBGRANTS ARE MADE

Current Regulation: Section 76.50 describes the

circumstances in which the Secretary makes a grant to a
State agency, either as directed by the applicable statute
and regulation or as designated by the State consistent

with the applicable statute and regulation. The regulation



states explicitly that the applicable statute determines
the extent to which a State may use grant funds itself or
make subgrants. Regarding subgrants, § 76.50(c) states
that the regulations in part 76 on subgrants apply to a
program only if subgrants are authorized under that
program, and paragraph (d) states that the applicable
statute determines an applicant’s eligibility for a
subgrant.

Proposed Regulation: We propose to modify § 76.50 in six

general ways. First, we propose to change the heading to
read “Basic Requirements for Subgrants.” Second, we
propose to add references to a State-administered formula
grant program’s regulations throughout. Third, we propose
to make clear in new paragraph (b) that States may make
subgrants using funds from State-administered formula grant
programs unless prohibited by their authorizing statutes,
implementing regulations, or the terms and conditions of
their awards. Fourth, we propose to delete paragraphs (c)
on how other requirements in part 76 apply to subgrants and
(d), which was a previous statement about entities eligible
for subgrants, and to incorporate essential requirements
into new paragraph (b). Fifth, we propose to add a new
paragraph (c) to explicitly identify grantee responsibility
for subgrantee monitoring consistent with 2 CFR 200.332.
Finally, we propose to add a new paragraph (d) to clarify

that subgranting prohibitions under which Department



programs operate should not be construed as prohibiting
grantees from entering into contracts for goods or services
in accordance with 2 CFR part 200, subpart D—Post Federal
Award Requirements (2 CFR §§ 200.317-200.326) .

Reasons: We propose to modify this section to ensure that
State-administered formula grant programs have maximum
flexibility to make subgrants. To that end, we propose to
revise the heading to signal to States that subgrants are
allowed, unless specifically prohibited by statute,
regulation, or the terms and conditions of a grant award.
Under the current regulations, some State-administered
formula grant programs have interpreted statutory silence
as meaning that subgranting is not permissible. We believe
that the proposed regulations would address this unintended
consequence through the changes proposed to the heading and
to new paragraph (b). However, we may prohibit subgranting
under the terms and conditions of a grant award, as
appropriate, such as when subgranting would be counter to
fundamental statutory or regulatory requirements for a
program. We also propose to refer to both applicable
statutes and regulations throughout the provision, rather
than just statutes, in case the applicable regulations
provide necessary clarification. We propose to remove
current paragraph (b) because it does not provide any
guidance that is not already provided in a program’s

authorizing statute. We propose to incorporate essential



requirements from paragraphs (c) and (d) into new paragraph
(b). As a result, we propose to delete current paragraphs
(c) and (d) as no longer necessary. We propose to add new
paragraph (c) to highlight grantee responsibilities for
monitoring subgrantees to encourage fiscal responsibility,
transparency, and appropriate control of taxpayer funds.

We propose to add a new paragraph (d) to clarify that,
regardless of the authority to subgrant, a grantee is
authorized to contract for supplies, equipment, and other
services in accordance with 2 CFR part 200, subpart D--Post
Federal Award Requirements (2 CFR §§ 200.317-200.326.
SECTION 76.101 THE GENERAL STATE APPLICATION

Current Regulation: Section 76.101 requires a State that

makes subgrants to LEAs under a program subject to this
part to have on file with the Secretary a State plan that
meets the requirements of section 441 of GEPA (20 U.S.C.
1232d) .

Proposed Regulation: We propose to revise § 76.101 to make

clear that the requirements of section 441 of GEPA do not
apply to a State plan submitted for a program under the
ESEA.

Reasons: Section 8304 (b) of the ESEA (20 U.S.C. 7844 (b))
states that the requirements of section 441 of GEPA do not
apply to State plans under the ESEA. The purpose of this
change is to align the regulations with that statutory

provision.



SECTION 76.102 DEFINITION OF STATE PLAN FOR PART 76

Current Regulation: Section 76.102 includes a table

specifying applications or other documents required under
various State-administered formula grant programs that, for
the purpose of part 76, are considered “State plans.”

Proposed Regulation: We propose to remove the table from

§ 76.102 and to describe a State plan, as that term is used
in part 76, as “any document that the applicable statutes
and regulations for a State-administered formula grant
program require a State to submit in order to receive funds
for the program.” To the extent that any provision of part
76 conflicts with program-specific implementing regulations
related to the plan, the program-specific implementing
regulations govern.

Reasons: Current § 76.102 includes a table intended to
list all programs that are covered by the State plan
regulations in part 76. However, some of the listed
programs no longer exist. Other programs have been renamed
under a reauthorized statute. Rather than update the table
of programs, given that programs may become outdated in the
future, we believe that a definition aligned with governing
statutes and regulations would be the best way to convey
the intended scope of the provision. In addition, the
proposed regulations would make clear that, if any
provision of part 76 conflicts with program-specific

implementing regulations related to the plan, the program-



specific implementing regulations govern.
SECTION 76.103 MULTI-YEAR STATE PLANS

Current Regulation: Section 76.103 makes clear that a

State plan will be effective for a period of more than one
fiscal year, to be determined by the Secretary or by
regulations. It authorizes the Secretary to stagger
submission of State plans and identifies numerous programs
to which the section does not apply.

Proposed Regulation: We propose to simplify § 76.103 by

deleting the list of programs to which the provision does
not apply. Instead, we would make clear that a State plan
may be effective for more than one year unless otherwise
specified by statute, regulation, or the Secretary. 1In
addition, we remove the note at the end of this section.
Reasons: All the programs listed in § 76.103(c) have been
reauthorized or repealed since the provision was
promulgated in 1980. Rather than listing other programs
that could become outdated, we would add language that
affords flexibility for a multiyear State plan unless a
statute, regulation, or the Secretary specifies otherwise.
We also propose to remove the note at the end of this
section because it is outdated and no longer needed.
SECTIONS 76.125-76.137 CONSOLIDATED GRANT APPLICATIONS FOR
INSULAR AREAS

Current Regulation: The Department’s consolidated grant

authority regqgulations in part 76, as well as in the



definitions of “State” in §S 77.1(c) and 79.2, refer to the
Trust Territory of the Pacific Islands. In addition, §
76.125(c) states that the Secretary may make annual
consolidated grants to assist an Insular Area in carrying
out a Department State-administered formula grant program.
The following sections then refer to programs listed in §
76.125 as being eligible for consolidation.

Proposed Regulations: We propose to update the regulations

to remove all references to the Trust Territory of the
Pacific Islands. In addition, the proposed regulations
would revise § 76.125(c) to clarify that grantees may
consolidate grants only if not otherwise prohibited from
doing so by applicable law. Also, we propose to change all
references in the following sections from “programs listed
in § 76.125(c)” to “State-administered formula grant
programs.” We also propose to revise the examples in

§§ 76.128 and 76.129 to update the statutory references,
and to make conforming changes to remove the term “Trust
Territory of the Pacific Islands,” from the definitions of
“State” in §§ 77.1(c) and 79.2.

Reasons: The Trust Territory of the Pacific Islands was a
United Nations trust territory administered by the United
States from 1947 to 1986. During the latter part of that
time, it was eligible for Department program funding and
services much like the Outlying Areas of American Samoa,

the Commonwealth of the Northern Mariana Islands, Guam, and



the U.S. Virgin Islands. For that reason, it was included,
in EDGAR, in the Department’s consolidated grant authority
regulations as well as in the EDGAR definitions of “State”
in §§ 77.1(c) and 79.2.

The trusteeship ended in 1986 and from it emerged the
Federated States of Micronesia, the Republic of the
Marshall Islands, and the Republic of Palau (collectively,
the Freely Associated States). While the Freely Associated
States still have a special relationship with the United
States and each of them receives certain funds through the
Department, as provided in their Compacts of Free
Association with the United States, they do not receive
funds as part of the Trust Territory of the Pacific
Islands, which no longer exists. On this point, as a
purely technical matter, we propose to delete the outdated
reference to the Trust Territory of the Pacific Islands.

The change to § 76.125(c) would clarify that
consolidation may take place only in a manner that is
consistent with applicable law. For clarity, we propose to
update references elsewhere to § 76.125(c) to refer
directly to “State-administered formula grant programs.”
SECTIONS 76.140-76.142 STATE PLAN AMENDMENTS

Current Regulation: Section 76.140 requires a State to

amend its State plan if the Secretary determines that an
amendment is essential or if there is a significant and

relevant change regarding the plan. Section 76.141



requires a State to use the same procedures when amending
its State plan as it did when submitting the plan to the
Secretary. Section 76.142 requires the Secretary to use
the same procedures to approve an amendment as the
Secretary used when reviewing and approving the initial
State plan.

Proposed Regulation: We propose to remove duplicate

language in § 76.140(b) regarding when an amendment is
needed. New proposed paragraph (c) would incorporate
current § 76.141 with revisions that would allow the
Secretary to prescribe different procedures for a State to
amend its State plan based on the characteristics of a
particular State-administered formula grant program. We
propose to remove §§ 76.141-76.142.

Reasons: The current regulations, in § 76.140(b), go into
greater detail than necessary about the kinds of changes
that result in an amendment; the proposed regulations would
simplify and clarify the regulations by stating that a
State must submit an amendment whenever there is a
significant and relevant change in information or
assurances in the State plan. The language in current

§ 76.140(b) (2) and (b) (3) could be included in the general
“information” in the State plan and thus we propose
combining the provisions in proposed § 76.140(b) (1).
Current §§ 76.141-76.142 are overly prescriptive in

requiring States and the Secretary to use the same process



for submitting and approving amendments as they used when
submitting and approving an initial State plan. Those
processes may be burdensome and may not always be
appropriate for an amendment to a State plan. We propose
to remove current § 76.141 and add a new paragraph (c) to
§ 76.140, which seeks to provide flexibility so that the
Secretary may prescribe different procedures for States to
use based on the specific State-administered formula grant
program. The proposed regulations would also remove the
requirement in current § 76.142 that the Secretary follow
the same procedures when approving an amendment as the
Secretary used to approve the initial State plan in order
to allow the Secretary discretion to streamline the
approval of amendments.

SECTION 76.301 LOCAL EDUCATIONAL AGENCY APPLICATION IN
GENERAL

Current Regulation: Section 76.301 requires an LEA that

applies for a subgrant under a program subject to part 76
to have on file with the State an application that meets
the requirements of section 442 of GEPA (20 U.S.C. 1232e).

Proposed Regulation: We propose to make clear that the

requirements of section 442 of GEPA do not apply to an LEA
application for a program under the ESEA.

Reasons: Section 8306 (b) of the ESEA (20 U.S.C. 7846 (b))
states that the requirements of section 442 of GEPA do not

apply to LEA plans under the ESEA. We propose this change



to align the regulation with the statute.
SECTION 76.401 DISAPPROVAL OF AN APPLICATION--OPPORTUNITY
FOR A HEARING

Current Regulation: Section 76.401 sets forth the

requirements that a state educational agency (SEA) must
meet when disapproving an application for a subgrant in one
of the Department’s covered State-administered formula
grant programs, which are identified in a table in the
regulations. The regulation restates the requirements in
section 432 of GEPA (20 U.S.C. 1231b-2), including the due
process an SEA must provide to an applicant for a subgrant
before (or after, in some cases) the SEA either: (1)
disapproves or fails to approve a subgrant application in
whole or in part; or (2) fails to provide funds in amounts
in accordance with the requirements of laws and
regulations. Section 76.401 also reiterates the statutory
requirements for the relevant timelines, the right of an
applicant to appeal an SEA’s final decision disapproving an
application or failing to provide funds in the required
amount to the Secretary, and the standard of review that
the Secretary must apply in considering such an appeal.
Section 76.401 is silent regarding the information that
must be included in a notice of appeal submitted to the
Secretary. Under § 76.401(b), the requirements for
providing an opportunity for a hearing before disapproving

a subgrant application do not apply to a State agency other



than an SEA.

Proposed Regulation: We propose to revise the regulation

in current § 76.401 in several respects by:

(1) Removing the table of programs and clarifying
that the requirements apply to State-administered formula
grant programs administered by an SEA in which the SEA
makes subgrants.

(2) Clarifying that an applicant must include a
citation to the alleged violation of a Federal or State
statute, rule, regulation, or guideline governing the
applicable program and a brief description of the alleged
violation when it requests that the SEA hold a hearing on
the application disapproval.

(3) Requiring a notice of appeal to the Secretary
submitted pursuant to section 432 (b) of GEPA to include, at
a minimum, a citation to the specific Federal statute,
rule, regulation, or guideline that an SEA allegedly
violated and a brief description of the alleged violation.

(4) Deleting an opportunity for a hearing if an SEA
fails to provide funds in amounts required by statutes and
regulations because § 76.401 applies only to disapproval of
an application for a subgrant. Rather, the requirement
that an SEA hold a hearing, upon request of a subgrantee,
when the SEA fails to provide funds in accordance with
applicable statutes and regulations would be added to

§76.783(a) (3), which describes other circumstances in which



a subgrantee may request that an SEA hold a hearing that
meets the procedural requirements in § 76.401.

(5) Making numerous other changes to eliminate
duplicate provisions.

Reasons: For several reasons, described below, we propose
to clarify that a notice of appeal to the Secretary must
cite the specific Federal statute, rule, regulation, or
guideline the appellant believes the SEA’s final decision
violates and provide a brief description of the alleged
violation. For the same reasons, we are also proposing to
clarify that an applicant’s request to an SEA for a hearing
must provide a brief description of the alleged violation
of Federal or State statute, rule, regulation, or guideline
governing the applicable program.

Section 432 of GEPA affords a subgrantee that is
aggrieved by the final action of an SEA in disapproving or
failing to approve its application for funds the right to
request that the SEA conduct a hearing and, upon receiving
an adverse final decision, to appeal the SEA’s decision to
the Secretary. This section applies only to SEAs. In some
programs, the authorizing statute may require that a
particular State agency be the sole State agency to
administer the approved State plan, such as the Independent
Living Services for Older Individuals Who are Blind program
in section 752 (a) (2) of the Rehabilitation Act of 1973 (29

U.S.C. 796k(a) (2)). This program requires that the sole



State agency to administer the approved State plan be the
State Vocational Rehabilitation Services agency that
provides services to individuals who are blind in the
State. Even if that State agency is located within an SEA,
if it is the other State agency designated by statute that
is the only agency authorized to take the final action in
disapproving or failing to approve a subgrantee’s
application for funds, then it is not the SEA that is
taking the final action within the meaning of § 76.401, and
this section does not apply to that program.

These due process protections contemplate that an SEA
has violated a Federal or State statute, rule, regulation,
or guideline governing the applicable program. Clarifying
that a notice of appeal to the Secretary must cite the
specific Federal statute, rule, regulation, or guideline
that the SEA allegedly violated will help to ensure that an
appeal subject to GEPA and the procedures described in
§ 76.401 is about a violation of Federal law, consistent
with GEPA, and not solely a disagreement with the SEA’s
substantive decision. The GEPA appeal rights apply only
when an SEA allegedly violates Federal law and, so, it
follows that a GEPA appeal must, at a minimum, allege such
a violation.

In the past few years, the Department received
numerous GEPA appeals that were without merit; these

appeals often came from applicants whose applications were



not selected for funding pursuant to a discretionary
subgrant competition. In a large portion of these appeals,
the primary argument that the appellant made was that it
disagreed with the SEA’s assessment of its application.
This argument is insufficient as a matter of law in a GEPA
appeal because it does not allege that the SEA’s final
decision was contrary to Federal laws, rules, regulations,
or guidelines. Even so, currently, when such an appeal is
filed, the appeal is fully briefed, reviewed, and
adjudicated before the Secretary issues a final decision
denying the appeal, thereby tying up SEA and Department
resources for an extended period.

Under our proposed revisions to § 76.401(d) (3), the
Secretary would be able to dismiss an appeal immediately
upon receipt of a notice of appeal if it is apparent on the
face of the notice that it fails to allege a violation of
Federal statutes, rules, regulations, or guidelines
governing the applicable program. The Secretary would, as
a matter of practice, prior to dismissing a GEPA appeal,
first request that the appellant show cause for why the
appeal should not be dismissed and permit the appellant to
revise its notice of appeal to include the specific Federal
statute, rule, regulation, or guideline the appellant
alleges the SEA violated. By asking that the appellant
show cause prior to dismissing the appeal, the Secretary

would not cause undue harm to appellants unrepresented by



legal counsel who submit their appeals on their own behalf
and might have omitted the specific Federal statute, rule,
regulation, or guideline the appellant alleges the SEA
violated from the initial version of the appeal. Absent
the appellant’s ability to show cause, however, the appeal
would be dismissed, thereby limiting GEPA appeals to those
that fall under the Secretary’s authority under section 432
of GEPA: those that allege a violation of Federal law,
rule, regulation, or guideline governing the applicable
program.

The proposed regulations would also make changes to
clarify, streamline, and delete duplicative information.
For example, current § 76.401 includes a table of programs
to which the section applies. Some programs listed no
longer exist. Other programs have been renamed under a
reauthorized statute. Rather than update the table of
programs, which may become outdated, we believe that
clarifying that the procedures described in the section
apply only to an applicant that is aggrieved by the final
action of an SEA with respect to disapproving or failing to
approve 1its application for funds under a State-
administered formula grant program ensures that, over the
long term, the text does not become outdated.
Additionally, we propose to move the requirements with
respect to a subgrantee’s allegation that an SEA failed to

provide funds in amounts in accordance with the



requirements of applicable statutes and regulations to
§ 76.783(a) (3). Section 76.401 is about disapproval of an
application, and it is, therefore, more logical to include
the “failing to provide funds” provision in § 76.783, which
describes other circumstances in section 432 of GEPA in
which a subgrantee may request a hearing and, ultimately,
appeal to the Secretary. This does not change the
procedural requirements that apply when a subgrantee
alleges that an SEA failed to provide funds in amounts
prescribed by law.

The other changes in proposed § 76.401 are for
consistency and clarity.
SECTION 76.560-76.569 INDIRECT COST RATES

Current Regulation: Sections 76.560-76.569 describe the

application of indirect costs under State-administered
formula grant programs, including who approves indirect
costs rates and how they are applied.

Proposed Regulation: The Uniform Guidance, in conjunction

with EDGAR, governs Department grants and, therefore, these
provisions should be closely aligned with one another. The
proposed revisions would align these sections of EDGAR with
the Uniform Guidance, include cost allocation plans along
with indirect costs rates, and provide clarity on the
application of indirect cost rates, as well as the addition
of § 76.562, specific to reimbursement of indirect costs.

Reasons: These sections of EDGAR currently do not reflect



updates to the Uniform Guidance, including the addition of
the de minimis rate, referencing cost allocation plans as
performing a role equivalent to indirect costs rate, and
clarifications on restricted rates and this alignment is
necessary to ensure that there is no confusion about these
requirements. Moreover, the proposed changes are intended
to add clarity to how indirect cost rates are applied, the
indirect cost rate options an entity has, and reimbursement
of indirect costs.

SECTION 76.600 WHERE TO FIND CONSTRUCTION REGULATIONS

Current Regulations: Section 76.600 provides section

references to the EDGAR regulations on construction.

Propose Regulation: We propose to amend certain

regulations related to construction projects and real
property acquisition in parts 75, 76, and 77. Specifically
for § 76.600, the proposed regulations would update
citations to align with the proposed revision in part 75.
Reasons: The purpose of these proposed changes is to
update the current regulations in response to statutory
changes and related issues that have arisen, as many of the
regulations for this section have not been updated since
1992; to better align the regulations to the Uniform
Guidance; and to improve clarity and transparency regarding
Federal program operations. The proposed changes would
also update the citations to the regulations on

construction in part 75 and set out the State’s



responsibilities when approving construction projects.
SECTION 76.650-76.662 PARTICIPATION OF STUDENTS ENROLLED IN
PRIVATE SCHOOLS

Current Regulation: Sections 76.650-76.662 include general

requirements applicable to State-administered formula grant
programs that require a grantee or subgrantee to provide
for participation by students enrolled in private schools.

Proposed Regulation: We propose to amend section 76.650

and remove §§ 76.651-76.662. As a result, we also propose
updates to § 75.119, which cross-references § 76.656, and §
75.650, which cross-references §§ 76.650-76.662. 1In
addition, we propose to delete § 299.6(c), which provides
that §§ 76.650-76.662 do not apply to the programs covered
under § 299.06 (b).

Reasons: Sections 76.650-76.662 are currently unchanged
since they were issued in 1980. Since then, applicable
statutory requirements have changed, and the Department has
issued program-specific regulations regarding the provision
of services to private school children, teachers and other
educational personnel, and families. These include the
following regulations: (1) 34 CFR §S 200.62-200.68,
applicable to the provision of equitable services under
part A of Title I of the ESEA; (2) §S 299.6-299.10,
applicable to equitable services for programs subject to
the requirements in section 8501 of the ESEA; and (3) 34

CFR §§ 300.130-300.144, applicable to equitable services



under part B of the Individuals with Disabilities Education
Act (IDEA). Therefore, we propose to remove §§ 76.651-
76.662 because they are unnecessary, redundant, and, in
some instances, inconsistent with current law. We propose
to amend § 76.650 to reference §§ 299.7-299.11 to cover any
State-administered formula grant program that requires the
provision of services to private school children, teachers
and other educational personnel, and families and that is
not otherwise governed by applicable regulations. We
believe that this approach would ensure greater alignment
across programs and reduce the potential for confusion.
These proposed changes are for clarity and would not
substantively affect the services and assistance available
to private school students, educators, or families.

SECTION 76.665 PROVIDING EQUITABLE SERVICES TO STUDENTS AND
TEACHERS IN NON-PUBLIC SCHOOLS

Current Regulation: Section 76.665 applies to providing

equitable services to children and teachers in non-public
schools under the CARES Act. It was necessary because
equitable services under the CARES Act were not governed by
the provisions in part 299.

Proposed Regulation: We propose to delete § 76.665.

Reasons: Section 76.665 is no longer needed because funds
under the CARES Act are no longer available for obligation.
Moreover, the regulations on determining the proportional

share under § 76.665(b) have been invalidated by several



United States district courts (see, e.g., Michigan v.
DeVos, 481 F.Supp.3d 984 (N.D. Cal. 2020) and Washington v.
DeVos, 481 F.Supp.3d 1184 (W.D. Wash. 2020)).

SECTIONS 76.670-76.677 PROCEDURES FOR BYPASS

Current Regulation: Sections 76.670-76.677 establish

procedural requirements applicable to programs under which
the Secretary is authorized to waive requirements for
providing services to private school children and implement
a bypass under which the Department assumes responsibility
for providing those services.

Proposed Regulation: We propose to remove §S 76.670-76.677

and add §§ 299.18-299.28 in a new subpart G of part 299 and
amend the requirements to reflect statutory changes.
Reasons: Currently, the Secretary is authorized to
implement a bypass only under ESEA State-administered
formula grant programs and part B of the IDEA. With
respect to part B of the IDEA, the Department has
established program-specific regulations applicable to a
bypass. Because the current bypass regulations in

§§ 76.670-76.677 apply only to applicable ESEA State-
administered formula grant programs, it is appropriate to
remove these requirements from part 76, which applies to
more than the ESEA, and add similar provisions as §$
299.18-299.28 of part 299, which establishes uniform
administrative rules for ESEA programs. We describe §§

299.18-299.28 elsewhere in this document.



SECTION 76.783 STATE EDUCATIONAL AGENCY ACTION—SUBGRANTEE’S
OPPORTUNITY FOR A HEARING

Current Regulation: Section 76.783 requires an SEA to

provide a subgrantee an opportunity for a hearing under
certain circumstances. With respect to an SEA, the
regulation cross-references § 76.401, which restates the
requirements from section 432 of GEPA, including the due
process an SEA must provide to subgrantees if the SEA
either: (1) orders the repayment of misspent or misapplied
Federal funds; or (2) terminates further assistance for an
approved project.

Proposed Regulation: The proposed regulation would add to

§ 76.783 the requirement currently in § 76.401 that an SEA
hold a hearing, upon request of a subgrantee, when the SEA
fails to provide funds in amounts in accordance with the
requirements of statutes, rules, regulations, or
guidelines.

Reasons: The proposed regulation would move the
requirements with respect to a subgrantee’s allegation that
an SEA failed to provide funds in amounts in accordance
with the requirements of statutes, rules, regulations, and
guidelines from § 76.401 to § 76.783. Section 76.401 is
about disapproval of an application, and it is, therefore,
more logical to include the “failing to provide funds”
provision in § 76.783, which describes other circumstances

under section 432 of GEPA in which a subgrantee of an SEA



may request a hearing and, ultimately, appeal to the
Secretary. This provision does not change the procedural
requirements that apply when an SEA is alleged to have
failed to provide funds in amounts prescribed by law;
rather, it moves the requirement to a more relevant section
of this part.

Part 77 DEFINITIONS THAT APPLY TO DEPARTMENT REGULATIONS
SECTION 77.1 DEFINITIONS THAT APPLY TO ALL DEPARTMENT
PROGRAMS

Current Regulation: Section 77.1 includes a number of

definitions, including a definition of “direct grant
program,” which is referred to in § 75.1. The regulation
also includes definitions of “Director of the Institute of
Museum Services,” “Director of the National Institute of
Education,” and “State,” definitions related to evidence,
and definitions about the scope of a project. The current
definition of “evidence-based” applies to both direct grant
programs administered under part 75 and State-administered
formula grant programs administered under part 76. These
definitions support the various sections in EDGAR and are
used by the Department in NIAs where relevant to the
specific grant competition.

Proposed Regulation: We propose to remove the definitions

of “direct grant program” and “Director of the Institute of
Museum Services.” In addition, we propose technical

updates to the following definitions: “demonstrates a



rationale,” “Director of the National Institute of
Education,” and “evidence-based.” Specifically, we propose
limiting the definition of “evidence-based” to only direct
grant programs administered under part 75, to align with
the interpretation that underlying authorizing statutes are
the source for the definition of “evidence-based” for
formula grant programs. We propose technical updates to
the cross-references in section 77.1(b) as a result of
changes to the Uniform Guidance. We propose additional
updates to the definitions of “moderate evidence,”
“national level,” “performance period,” “promising

4

evidence,” “regional level”, “strong evidence,” and “What

Works Clearinghouse Handbooks.” We propose to add

” ”

definitions of “construction,” “evaluation,” “evidence-

4

building,” “independent evaluation,” and “minor
remodeling,” “peer-reviewed scholarly publication,” and
“quality data.”

Reasons:

Definitions of Direct Grant Program and Director of the

National Institute of Education

We propose to remove the definition of “direct grant
program,” because it applies only to part 75 and the
proposed regulations would define it in § 75.1. Although a
technical change, we propose to replace the definition of
“Director of the National Institute of Education” with a

definition of “Director of the Institute of Education



Sciences” due to a statutory change in the name of that
position, enacted in 2002.

Definitions of National Level and Regional Level

We propose revising the definitions of “national
level” and “regional level” to replace the phrase “process,
product, strategy, or practice” in these two definitions
with the term “project component” because “project
component” is already defined and would provide more
clarity.

Definition of Project Period

We propose clarifying, in the definition of
“performance period,” that the “period during which funds
can be obligated” is specific to grantees and not the
Department.

Evidence-Related Definitions

We propose expanding the definitions of “moderate

4 4

evidence,” “promising evidence,” and “strong evidence,” and
the references to evidence levels for practice guides,
effectiveness ratings for intervention reports, studies and
samples in intervention reports to correspond with the
designations on the What Works Clearinghouse website and in
Version 5.0 of the What Works Clearinghouse Handbooks. We
also propose to update the definition of “What Works
Clearinghouse Handbooks” to incorporate by reference these

updated standards.

Additionally, we propose to modify the definition of



“moderate evidence” to allow, for example, high-quality
studies of low-incidence populations to meet the standard
in the context of a systematic review. The new definition
of “construction” would give meaning to a term used in
multiple sections in parts 75 and 76, and is meant to add
clarity, as well as the proposed definition of “minor
remodeling” that is meant to help distinguish it from
construction. The new definition of “evaluation,” a term
used in various sections and especially in § 75.210, would
clarify and provide a shared understanding of what is meant
when this term is used. The new definition of “evidence-
building,” a term used in § 75.210, would support the
Department’s efforts to ensure learning from funded grants
where rigorous evaluation is not appropriate but feedback
and continuous improvement efforts are better suited. The

4

new definition of “quality data,” as referenced in section
515 of the Treasury and General Government Appropriations
Act, 2001 (Appendix C of Public Law 106-554) (commonly
known as the “Information Quality Act”) and further defined
in the Department’s Information Quality Act Guidelines
(www2.ed.gov/policy/gen/guid/iq/igg.html), would support
the Department’s ongoing effort to improve the data that
the Department receives from applicants and grantees by
ensuring data encompass utility, objectivity, and integrity

of the information. The new definition of “independent

evaluation,” a term used in § 75.590, would support the



Department’s ongoing effort to increase the quality and
credibility of the project evaluations supported by
competitive grant programs through evaluations conducted
independently from project developers and implementers. As
discussed in greater detail in the section regarding §S§
76.125-76.137, the revised definition of “State” would
remove the reference to the Trust Territory of the Pacific
Islands. The revisions to the other definitions listed
above would clarify the regulations and align with
statutory language.

Definition of Evidence-Based

State-administered formula grant programs administered
under part 76 have their own statutory definitions of
“evidence-based” and limiting the scope of this definition
to part 75 will help ensure that the regulatory and
statutory definitions of “evidence-based” do not conflict.

Definitions of Construction and Minor Remodeling

We propose adding a definition of “construction” and
revising the definition of “minor remodeling” under §
77.1(c). This proposed definition of “construction” is
modeled after the definition of “construction” in the
Impact Aid program regulations (34 CFR 222.176(a)
“Construction”). The Department has found that it is
important to define “construction” to distinguish
construction activity from “minor remodeling”, a term

already defined in § 77.1(c), as there has been confusion



about what activities are considered construction, and
which are considered minor remodeling. We propose to
revise the term “minor remodeling” to more clearly indicate
that minor remodeling is not considered “construction”
under the proposed definition.

Definition of Peer-Reviewed Scholarly Publication

We propose adding a definition of “peer-reviewed
scholarly publication” to support the use of this term in
§ 75.620. This definition is intended to clarify that
research is made available in a variety of formats, and
that research funded by the Department that is submitted
for publication in scholarly publications should also be
made available for free by submission to ERIC.

34 CFR PART 79--INTERGOVERNMENTAL REVIEW OF DEPARTMENT OF
EDUCATION PROGRAMS AND ACTIVITIES
SECTION 79.1-79.8 INTERGOVERNMENTAL REVIEW

Current Regulation: Part 79 discusses the requirements

related to intergovernmental review of Department programs
and activities.

Proposed Regulation: We propose to remove from §§ 79.1,

79.3, 79.4, and 79.8 references to Section 401 of the
Intergovernmental Cooperation Act of 1968 and Section 204
of the Demonstration Cities and Metropolitan Development
Act of 1966, which are outdated.

Reasons: Section 401 of the Intergovernmental Cooperation

Act of 1968 and Section 204 of the Demonstration Cities and



Metropolitan Development Act of 1966 are outdated, and we
therefore propose to remove them from these sections.

34 CFR PART 299--GENERAL PROVISIONS

SECTION 299.7

Current Regulation: None.

Proposed Regulation: We propose to add a new § 299.7 to

incorporate the requirements in ESEA section 8501 for
consultation with private school officials for programs
that require the provision of equitable services to private
school children, teachers, and other educational personnel.
Reasons: This section would reflect the requirements for
consultation with private school officials for programs
that require the provision of equitable services to private
school children, teachers, and other educational personnel.
The addition of a section on consultation is consistent
with the current regulations on Title I equitable services
in § 200.63. This section would also clarify the
requirements in section 8501 (c) (1) (H) of the ESEA, which
reference the number of children from low-income families
in a participating public school attendance area who attend
private schools. This language is the same as a similar
provision in section 1117 (b) (1) (J) of the ESEA, which
applies to equitable services under Title I, part A, but is
not applicable to equitable services under other covered
programs because participation in equitable services under

these other programs is not limited to children from low-



income families who live in a Title I participating public
school attendance area.

34 CFR PART 299--GENERAL PROVISIONS

SECTION 299.8

Current Regulation: Section 76.660, which elsewhere in

this document we propose to remove, contains information
about the context in which a subgrantee may use program
funds to pay for the services of an employee of a private
school.

Proposed Regulation: We propose to add a new § 299.8 to

incorporate the information articulated in § 76.660, which
we propose elsewhere in this document to remove. Proposed
§ 299.8 would note that, in providing for the participation
of students in private schools, a grantee or subgrantee may
use program funds to pay a private school employee if the
employee performs services outside of his or her regular
hours of duty and under public supervision and control.
While § 76.660 refers only to subgrantees, the proposed §
299.8 would also clarify that a grantee, in addition to a
subgrantee, may pay for services of private school
personnel if the relevant conditions are met.

Reasons: Incorporating this provision in part 299 would
consolidate regulations related to the participation of
private school students and teachers in part 299 and
clarify that the same approach applies whether a grantee or

subgrantee is providing services to students enrolled in



private schools.
SECTION 299.16 WHAT MUST AN SEA INCLUDE IN ITS WRITTEN
RESOLUTION OF A COMPLAINT?

Current Regulation: None.

Proposed Regulation: We propose to add a new § 299.16 to

require that an SEA’s written resolution of a complaint
from an organization or individual alleging violation of a
Federal statute or regulation that applies to an applicable
program include specific elements.

Reasons: This section would add clarity regarding the
contents